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BEFORE THE POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON
MELVIN KUCH, }
} PCHB NO. 92-218

Appellant, }
}
v, )

} SUMMARY JUDGMENT
STATE OF WASHINGTON, )
DEPARTMENT OF ECOLOGY, )
)
Respendent. )
)

This matter came on before the Honorable William A. Hamson, Admnistrative
Appeals Judge, presiding, and Board Members Robert V. Jensen, Chairman, Richard C.
Kelley and James A Tupper, J1.

It 15 an appeal from an Order of Comphance and related Order of Canceliation
regarding Permit No. G3-21802P for the appropriatton of public ground water.

Appearances were as foflows:

I. John F Strohmarer, Auomey at Law, for the appellant, Melvin Kuch.,

2, Mark C. Jobson, Assistant Attorney General, for the respondent, State of
Washington, Department of Ecology.

This matter was presented 1 writing upon a Stipulated Statement of Facts. The
Supulated Statement of Facts 1§ attached hereto and incorperated herein as Appendix A.

Appeliant has filed a Motion for Summary Judgment seeking rescission of the permut
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cancellatzon. Respondent. Ecology, has filed a ¢ross Moton for Summary Judgment, seeking
affirmauon of the Order of Compliance.

Having revewied the motions together with supporting affidavits and documents.
responses and reply to motons and the Stipulated Statement of Facts and the record and file
herein, and, being fully advised, the following 1s hereby entered:

UNCONTESTED FACT
1

The affidavits and stipulated Statement of Facts herein show that there 13 no genumne
Issue as to any matertal fact,

I

The appellant. Melvin Kuch, owns certain range land and 1rngated pasture 1n Lincoln
and Grant Counties near Marlin, Washington. Appeilant has farmed the property since 1963,

1

Crab Creek runs through the property and has been used for irmganon by appellant
under a water right clarm having a prionty of 1876. The water flow in Crab Creek has been
undependable.

v

Since 1963, appellant has relied on ground water irngation. A ground water certificate

{No 35828-A) with prnionty date of 1963, and a groundwater claim executed 1n 1974 both

resulted 1n dry wells.
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v
Due to this fack of water, the appellant filed an application for a ground water permut
on September 21, 1973, for the rnganon of 400 acres at 3,000 gallons per munute for 1,000
acre feer per year. This applicauon contemplated two wells,
VI
The applicatton was granted. Ecology 1ssued ground water permut No. G3-21802P, to
the appellant on Fanuary 30, 1975.
VIl
The ground water permut provided for completon of the two wells by Apnl 1, 1977,
VI
Appellant was unable, due to his financal condition, to complete construction of the
wells by Apnl I, 1977. He therefore sought 2 sentes of extensions of that completion date.
By five extension requests successively made by appellant and granted by Ecology, the
completion date was moved to Apni 1, 1982,
IX
The appeilant began construction of one well 1in Apnl, 1976, That well was compieted
by Septemnber, 1978. Water from the well was applied to irngauon 1in 1979, The well was
fitted with an electne pump and served 250 37 handlines and 5 one-quarter mile 4" wheel lines.
It produced 2,600-3,000 gallons per minute  Appellant has used the well 1n each rngation

season from 1979 to the present.

SUMMARY JUDGMENT
PCHB NO. 92-218 (3}



[SL I &

Ha

Lin B O -

1w

X
By 1981, the appeilant had dnlled the second well to bedrock without producing water.
The second well was never completed due to lack of financing.
X1
The following appears 1n the succession of correspondence between Ecology and the
appellant from 1977 to 1982:

1. The appeliant’s second request to Ecology for extension of the completion date
states: “One well i1s completed and will pump 2,000 galions.™ This 1s dated
September 11, 1978, and signed by appellant. (Exhibit A-6).
2. The fourth extension was approved by Ecology's letter staung:

“ .. You have had a number of extensions n the past and

apparently have completed one well with a production capacity of

2,000 gallons per minwe. .

On April 1, 1981, a proof investiganion will be conducted and a

certificate will issue for only thar amouns of water and number of

wells placed to beneficial use ar the ime of the field

investigatton, ”
This 15 dated September 19, 1980, and signed by Ecology’s District Supervisor 1n
Spokane. (Exhibit A-11). Ecology did not conduct the proof investigation on Apnl 1,
1981 Such an mvestigation would have shown a well and that water had been placed
to beneficial use under the permit.

3. Ecology notfied appellant that he must file a form entitled “Completion of

Construcuon and Proof of Appropnation” by the then completion date of April 1, 1981,

SUMMARY JUDGMENT
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The notice, dated February 9. 1981, indicted that farlure by appeilant to so file the

form would result in an order to show cause why the permut should not be cancelled.

(Exibit A-12) Neither the filing nor show cause order occurred. Instead a further

extension was pranted.

4, The fifth and final extension repeats the admonition to file the form or show cause.

This extension 18 dated March 8§, 1982, (Exhibit A-13). It 1s signed by Ecology’s

District Supervisor 1n Spokane.

5. An Order of Cancellation for the permit (No. G3-21802P) was 1ssued by Ecology

under date of August 2. 1982. The Order of Cancellation provides on its face (Exhibit

A-14), that 1t 1s appealable to this Board. It1s signed by Ecology’s Assistant Director

i Olympia.

X1

Duning 1982, appellant was very occupted taking care of his two teenage sons, Bull,
who was then 18, and Dan. who was then 16. Appellant’s second wife had recently died in an
automobile accident in November, 1981, Dan. the youngest son was suffering from
Hunungton's Chorea, a hereditary disease that causes progressive mental deterioratton. Dan’s
disease had by then affected his schooling and s memory. Dan died of the disease several
years later. During that time penod appeilant’s eldest son, Rick, had also died from

Hunungton’s Chorea. The same disease had kifled appellant’s first wife. Finally, appellant
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was 1aking care of his mother’s financial affairs as she had been then recently placed into a
nursing home 1n Odessa, Washmgton.
X1l
The fifth and final extension letier contamed a requrement to file the Completon of
Constructton notice by Apnl 1, 1982, or show cause why the permut should not be canceled.
(Exfubit A-13 referred to at paragraph 4 of Fact X1, above). This letter was sent by certified

mail and signed for by appellant’s son, Bill.

XI¥
The Order of Cancellaton (Exhibit A-14 referred to at paragraph 5 of Fact XI, above)
was sent by cernfied mail and signed for by appellant’s son, Dan.
XV
Appellant did not recerve, nor was he aware of the show cause letter (Exhibit A-13) or
the Order of Cancellanon (Exhibit A-14),
XVI
Appeilant had not received the Order of Cancellation until subsequently notfied by this
proceeding.
XVII
This proceeding was prompted by Ecology's 1ssuance and appellant’s appeal of an

Order of Compliance 1ssued in November, 1992, That order required the appellant 1o cease

SUMMARY JUDGMENT
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and desist from any further withdrawal of ground water from the well at 1ssue. The Qrder of

Comphance 15 grounded upon the finding:

3. That no permit, certificate or other aushorizanon had been
issued by the Deparmment of Ecology, or one of its predecessor
agencies, authonzng the use of said well to irrigate the
hereinbefore descnbed parcels of land.

Appellant has denied tms finding 1n his appeal here.

XVIII

Any Conclusion of Law deemed to be a Finding of Fact 15 hereby adopted as such.

From these Findings of Fact, the Board 1ssues these:
CONCLUSIONS OF LAW
I
There being no genuine 1ssue of matenal fact, and for the reasons which follow,
appellant 1s entitled to judgment as a matter of law. We hold that notice of the Order of
Cancellation was not given to appeliant untl these proceedings, that the Order of Cancellation
1S reviewable within these proceedings, and that the Order of Cancellation was improper as to
the well 1n queston  We remand to Ecology for 1ssuance of a certificate allowing the appellant
10 appropnate public ground water.
II
Nolice. Notice of the cancellation of a permit to appropriate water 1s provided by

statute as follows at RCW 90 03 .320:

“. . If the terms of the permut or extenston thereof, are nor
compilied with the department shall give notice by registered mail
that such permit will be canceled unless the holders thereof shall

SUMMARY JTUDGMENT
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show cause within sixty days why the same should nor be
canceled. If cause be not shown, said permir shail be canceled. ™
11
As a preliminary matter, Ecology urges that cancellation occurs by operation of law
following the 60 day show cause penod:
“ .. After 60 days the permit cancels unless the permittee
respords. The statute 15 quite clear; “If cause be not shown,
said permut shall be canceled. RCW 90.03. 320 (Emphasis
added,} This provision of the code 15 unchanged since 1917.
Therefore, and without any necessary further action by Eceiogy,
rthe permu was canceled by operanon of the stanue. If Kuch
chose to appeal, his opportunity t0 appeal was upon receipt of
the show cause order. Kuch had 30 days from March 10, 1982
{date of deltverv) in which to appeal the show cause order
Ecology Memorandum, pp. 4-3.
We disagree. This interpretanon 1s mconsisient with Ecology's affirmative issuance of the
“Qrder of Cancellatron” dated August 2, 1982, or approximately 120 days subsequent to
commencement of the 60 day show cause pertod It ts also inconsistent with the prevathng
policy, apparent to us in other cases, by which Ecology customanly issues the type of
cancellation order issued here Finally, the interpretation 1s incensistent with the fanguage of
the Order of Cancellation dated August 2,1982, that the same 1s appealable here “within thirty
(30} days of receipt of this order.” An admunustrative decision maker may not clam that an
aggrieved party’s appeal 1s untimely 1f the action was commenced within the tme penod

specified in a notice that the decision maker sent to the aggrieved party. See Anderson v,

Issaquah, 70 Wn.App. 64 {1993).

SUMMARY JUDGMENT
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Finally, on this point, Ecology’s Order of Cancellanon 1s consistent with the meanng
of RCW 90.03.320 which 1s that a permat shall be canceled by an affirmative order that
cancellation has taken place. Proper neuce of this order of cancellation, here 1ssued on
August 2, 1982, must be made to the holder.

v

We next turn to what constitutes proper netice of an order of cancellation. Under the
second to last sentence of RCW 93.03.320, the requirement to “show cause”, the “department
shall give notice by registered mail.” Under the last sentence of RCW 60.03.320 there 13 no
separate or discrete prescription for notice. Reading the two sentences 1n tandem, we interpret
the show cause and cancellation provisions to be two steps in a single procedure. In
mterpreting a statute we must ascertain and given effect to the intent and purpose of the
legtslature, as expressed 1n the act, which must be construed as a whole. Effect should be
given to all the language used and all of the provisions of the act must be considered n thewr
relation to each other and, 1f possible. harmonized ¢o 1nsure proper construction of each
provision, Burhington Northem v _Johnson, 89 Wn.2d 321, 572 P.2d 1085 (1977). Reading
the provisions as a whole, we conclude that notice by registered mail employed in the show
cause phase was mtended by the legislature to apply also to an order of cancellation.

v
The action taken by Ecology 1n sending the Order of Cancellation, dated August 2,

1982, by certfied mail 1s consistent with the foregoing conclusion (III, above) concerning the
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proper means for giving notice of an Order of Cancellanon. When a statute calls for delivery
by registered mail, then delivery by cerufied mail, return receipt requested, is the equivalent
and 1s permutted. RCW 1.12.060.
VI
Next we tumn to the queston of when notificaton by registered mail 15 complete, In

Van Duyn v _Van Duyn, 129 Wash. 428, 225 Pac, 444, 227 Pac. 321 (1924) notice of

rejection of a creditor’s claum agamnst an gstate was required to be given by registered mail. A
30 day penod followed 1n which the rejected claimant could appeal. In that case, the rejection
was sent on one day and actually recerved by the clasmant on the next. Imtally, the Supreme

Court held:

“It seems to us that, when the notice of rejection 15 given
t0 the cltaimanrt by registered mail or delivered to him by someone
in person. the nouficanion s not complete until actually recetved
by the claimane, since the probate statute s wholly silent upon
the quesnion of when the notification 15 complere. (Emphasis
added.)

On petivon for reheanng however, this was modified as follows:

For the purpose of disposing of thar question as presented in
this case we thuink 1t suffictent for us 1o now say and decide rhat,
when the nonce of the rejection of the claim 1s given 1o the
clammant by registered mail, the notfication 1s in no event
complete, 5o ag to start the thirry day sfaruze runmng, unid a
reasgnable rime for the rransmission and re g,
elapsed following the deposu of the nonce i the post office. We
therefore conclude that July 21s1, being the day on which notice
was actually recerved by respondents, that being the day
Sfollowing us deposit in the post office, was the day of their

SUMMARY JUDGMENT
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nonfication of rejection of thewr claym within the meaning of the
statute as appited to this particular case. This restaiement of the
law apphcable 10 this case does not affect the conclusion reqched
in the Departmenzal opinion. We are sansfied with that opinion
in all other respects.

The pennon for reheanng 1s therefore denied. (Emphasis

added.)
Vil

To summarize, Van Duyn did not go so far as to require actual recerpt of registered
mail to make notification by that means complete  And 1t holds that notfication *1s 10 no event

complete” until a reasonable time for transmission and receipt.  But when, thereafter, 1s notice

by registered mail compiete? The Supreme Court spoke again 1n Robel v, Highling Public

School Distnict, 65 Win.2d 477 398 P.{2d) 1 (1965. In that case:

“ .. the matl carner undertook delivery of the letter bur recerved
“no response.” Pursuant to postal regulations, the carmer left a
“Mail Arrrval Nonice ™ indicating that cernfied mail was being
held for appellar: and thar she could euher call for or request
delivery thereof. The letter remained uncalled for and was
returned {0 respondent on Apni 23rd.” Robel, at p. 479,

This process was repeated three times. The court noted:

Appeliant [the intended recipient] admuted recerving at least one
of the three notices left by the mail carrier. Robel, at p. 480.
{Brackets added. ]

The court then held the Van Duyn rule applicable and that:

We do not concerve, however, the Yan Duyn rule 10 be so
broad as to permut the ineended recipient of certified or registered

SUMMARY JUDGMENT
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mal 10 1gnore customary and established methods of postal
notificasion and deltvery of such mail.

Robel, i short, involved actual notice of the mailed letter, to the intended receipient, despite
the failure of actuat recerpt. This was held sufficient to complete notification by registered

mail.

VIil

The question posed earbier as to when notice by registered mail is complete was more

fully answered 1n CHG Int'l v _Platt Electric, 23 Wn. App. 423, 597 P.2d 412 (1979)

Because the siatute requires either personal service of the
notice or delivery by certified or registered mail, the ient of the
legistature is that there be gctual nonce. See Robel v, Highline
Pubhc Schools, Dist. 401, 65 Wn.2d 477, 398 P.2d I (1965);
Van Duyn v_VYan Duyn, 129 Wash. 428, 225 P. 444, 227 P. 321

(1924, (Emphasis 0 enginal.).

Thus, while Van Duyn did not require actual receipt of the registered letter, and declared that
notificanon 15 “in no event complete” until a reascnable ume for transmission and receipt, CHG
requires the element of actual notice of the registered letter, a factor which was present in both
Van Duyn and Robel.
X
We naote however that 1n CHG, the certified letter was sent to the wrong address. The
notice was received back by the sender, a liening subcontractor, as "unclaimed”. CHG, at 23

Wn.App 426-27. That disunguishes the case from this situavon, where the notice was

SUMMARY JUDGMENT
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recetved and signed for at the correct address. by the son of the addressee. It was never
returned to Ecology as undehvered. We believe that this case is more appropriately analyzed
hy analogy 10 substituted service, under RCW 4 28.080(15). That statute allows service on
individuals, either "personally, or by leaving a copy of the summons at the house of his actual

abode with some person of suntable age and discretion then resident therem”,

X
The Supreme Court recently upheld service, under that statute to a 26 year old
daughter, who had stayed at the defendant’s house the night before service occurred. The
daughter lived at a separate apartment, and infrequently stayed at the defendant's residence.
The court acknowliedged that personal service has not "been regarded as indispensable to the
process due to residents” 1n all circumstances. Wichert v, Cardwell, 117 Wn.2d 148, 151,
812 P.2d 858 (1991) The court stated that to sausfy due process: “[tlhe means employed
must be such as one desirous of actually informng the absentee might reasonably adopt to
accomphish 1t". Id. (citing Mullane v. Central Hanover Bank & Trust Co. 339 U.S. 306, 314,
94 1..Ed. 89685, 70 S.Ct. 652 (1950), The inquury then, under this test, 1s: "was [service] . . .
reasonably calculated to provide notice to the defendant?® Wichert, at 117 Wn.2d 152,
XI
The statute allowing for substituted service allows service upon someone of sustable age
and discretion” RCW 4.28.080(15). The 16-year-old son was of sunable age. Miebach v,
Colasurdo, 35 Wn App 803, 805, 808, 670 P 2d 276 ( 1983) (holding that a 15-year-old

daughter was of suitable age to accept service).

SUMMARY JUDGMENT
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XII
We do not believe, however, that the 16-year-old son was of smtable discrenon, The
unchallenged evidence leaves the conclusion that he was not capable, due to a fatal brain

condition, to receive service,
X1
In the case at hand. appeliant did not receive either actual or constructive notice of the
Order of Cancellation until these proceedings. Unlike Van Duyn, he did not receive the letter.
Unlike Robel he did not receive notice of the letter. Moreogver, appellants did not receive
substituted service because s minor son was gravely afflicted at the time i question.
X1V
Neither actual, nor substituted nouce of the Order of Cancellation to the appellant
having occurted unul these proceedings, appellant's appeal timely invokes review of the Order

of Cancellation.
). 4"

The doctnne of substantal compliance may be used to meet the requurements of the
water code under the facts presented here. The substantial compliance doctrine exists

spectfically for those situations when “the hiteral expression of legislation may be inconsistent

with the generat objectives or policy behind 1t .." Murphy v _Campbell Inv, Co., 79 Wn.2d
417, 420, 486 P.2d 1080 (1971) as quoted :n Department of Ecolopy v Adsit, 103 Wn.2d

698, 694 P 2d 1065 {1985) Here, although the form was incorrect, the substantive
informatton shown by the applicant met the legislative mtent of notifyig the State that the

water had been put to beneficial use,

SUMMARY JUDGMENT
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XVI
Appellant substantially complied with RCW 90,03.330, and perfected a portion of his
permut prior to the Order of Cancellation dated August 2, 1982. That Order of Cancellation
should be reversed. The permt should be remanded to Ecology for a proof mvestigation and
certificanon beanng the prionty date of the apphcaton,
XVII
Appellant having perfected a portton of his permut and having shown enutlement o 2
ceruficate, the Order of Comphance dated November 4, 1982, should be reversed.

KVill

Any Finding of Fact deemed to be a Conclusion of Law 15 hereby adopted as such,

From the foregoing, the Board issues this:

ORDER
1. The Order of Canceilation dated August 2, 1982, 15 reversed.
2. The Order of Compliance dated November 4, 1992, 15 reversed.
3. The permit No. G3-21802P 1s remanded to Ecology for a proof investigation and

ceruficate beanng the prionty date of the application.
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DONE at Lacey, WA, this Z28* day of % 2 , 1994,

POLLUTION CONTROL HEARINGS BOARD

Tt et
el bl

RICHARD E’KE:I:LEY "Mgiber

gy

MES A. TUPPER, JR., Member

P92-218
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